CASE FILE #32: THE (UNDPOPULAR CLONE

Sherlock and John see a number of images and animations that may look familiar to a gamer,
during The Unreliable Narrator. For example, what are those skulls falling in intriguing
patterns? In this Case File #32, we consider a famous dispute about a game similar to one

of the world’s most played games - Tetris - and think about the consequences of under- and
over-protection in copyright law.

MINO LIKE IT

When Sherlock and John meet Mr. Hush and Agnes, something like Tetris plays out around
them, although instead of the ‘tetromino’ familiar to anyone who had a Game Boy in the 1990s
we see skulls instead. But what is the legal status of a game that looks’ or ‘feels’ like
Tetris? This issue came before the US courts in 2012, where the Tetris rightsholders suc-
ceeded in persuading a judge that a new game, Mino, infringed their rights. (We also learn
from reading the case that the makers of Mino happily admitted that they had set out to do
something that was Tetris-like, having taken legal advice that it would be possible to do so
without infringing copyright law). The judge pointed out that Tetris was a ‘purely fanciful
game (not an existing game, like golf, which was being represented on screen in a way that
players would already visualise), and that Mino's developers could have chosen different
shapes and the like.

Disputes between game developers are not new. The most detailed exploration of this ques-
tion in the UK arose out of something that Sherlock and John encounter early in this epi-
sode: the ‘arcade’ game. Nova Productions and Mazooma Games were two companies working in
this sector when Nova went to court in the mid-00s arguing that some of Mazooma's games
infringed on its copyright. But Mazooma succeeded - in the High Court of England and Wales
and then in the Court of Appeal - primarily on the grounds that it had not copied the com-
puter code that drove Nova's games. Indeed, one judge at the Court of Appeal - Lord Justice
Jacobs - warned that copyright should not go so far as to ‘become an instrument of oppres-
sion rather than the incentive for creation which it is intended to be’


http://tetris.wikia.com/wiki/Tetris_(Game_Boy)
https://scholar.google.co.uk/scholar_case?case=18064882260025243346
https://en.wikipedia.org/wiki/Nova_Productions
http://www.bailii.org/ew/cases/EWHC/Ch/2006/24.html
http://www.bailii.org/ew/cases/EWCA/Civ/2007/219.html
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The distinction between ideas, genres, graphics, and the like, is often controversial. In epi-
sode 5 we see the centaurs throwing paperballs-cum-fireballs at the unfortunates below; this
might look particularly like Super Mario Bros, though gamers have long had to dodge unwel-
come gifts from above, whether Donkey Kong's barrels or even the bullets in Space Invaders.
In 2018, the wildly popular Fortnite was to be the subject of a copyright action in South
Korea, though the case, which was brought by rival PlayerUnknown's Battlegrounds (PUBC) was
withdrawn at an early stage. (Both games have versions with ‘battle royale’ modes, inspired
by the film of that name; the conceptual similarities between Battle Royale and The Hunger
Games have been much discussed).

MIDWAY TO HEAVEN

Indeed, the Tetris case also reminded us how the key cases on software and copyright in the
US are also from the 1980s heyday of the video game arcade, turning on allegations that the
big games of the day - such as Asteroids and Pac-Man - had been unlawfully copied by others.
Some proved infringement while others didn't; where infringement wasn't found, it was often
because the elements alleged to have been copied were too general in nature (tables of high-
est scores, various ways of representing the use of buttons and joysticks on screen).

A similar caution is evident in the 2004 English case of Navitaire, Inc v. EasyJet, where

new software (for managing air reservations) was designed to perform similar functions to
a more established package, though the designers of the new software had no access to the
code of the original; it was found lawful, as what was ‘taken’ was not a ‘substantial part’ of
the original. The Navitaire case was discussed in detail in the Nova case.

But what of the situation where, as seems particularly commonplace in new game markets
such as app stores, a successful game is quickly and (it seems) quite cheaply imitated? Does
copyright have a role to play here? It has been argued that copyright law should change so
that ‘gameplay’ is protected. Meanwhile, however, other court decisions in the EU have empha-
sised the limits to protecting ‘functional aspects of computer use through copyright law

- such as an on-screen interface. Some old debates about IP law and computers - including
whether copyright, or patent, or something that is distinctive to information technology, is
the most appropriate form of protection - seem as relevant as ever.

FOR DISCUSSION:
IS THE ANSWER IN THE BIG APPLE?

If there is a situation where a game has been ‘cloned, how can that be ad-
dressed? Or, to put it another way, should platforms have any responsibility
for checking the lawfulness of software distributed through that platform?

In the situation of one of the most rapidly copied games - Flappy Bird - it was
reported that, at its height, a new clone was uploaded to the Apple app store
about twice an hour, and that making a new version would take about three
hours. Apple are said to be taking more action against clones these days. Is this
effective? Is it the right thing to do? Or should we leave it to the courts to
determine what is and isnt copying in these circumstances? Overenforcement can
leave other developers in a position where they cant reach their key audience,
but others call for Apple to play more of a policing role.


http://www.freekong.org/
http://www.pacxon4u.com/space-invaders/
https://www.theatlantic.com/technology/archive/2018/05/i-played-fortnite-and-figured-out-the-universe/559940/
https://www.epicgames.com/fortnite/
https://www.koreatimes.co.kr/www/tech/2018/05/134_249598.html
https://www.koreatimes.co.kr/www/tech/2018/05/134_249598.html
https://www.pubg.com/
https://www.theguardian.com/games/2018/jun/28/pubg-drops-fortnite-lawsuit-epic-games
https://www.imdb.com/title/tt0266308/
https://www.newyorker.com/culture/culture-desk/the-real-hunger-games-battle-royale
https://www.forbes.com/sites/insertcoin/2014/03/06/over-sixty-flappy-bird-clones-hit-apples-app-store-every-single-day/#751cf97968f5
http://www.wired.com/gamelife/2014/03/flappy-bird-clones/
http://www.wired.com/gamelife/2014/03/flappy-bird-clones/
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https://www.cultofmac.com/290329/attack-clones-apple-needs-cut-ripoff-apps/
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